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BEFOR?. THE
SHORELINES FARINGS BOARD

STATE OF ASHINGTON

IN THE MATTER OF A SUBSTANTIAL
DEVELOPMENT PERMIT ISSUED BY
THE CITY OF SEATTLE TO
JAMES A . JESSUP

ALLISON FAIRVIEW NEIGHBORHOOD
ASSOCIATION,

	

)

	

SHB No . 20 5

8

FINAL. FINDINGS OF FACT ,
CONCLUSIONS OF LAW
AND ORDER

Appellant ,

v .

9 CITY OF SEATTLE and JAMES A .
JESSUP ,
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Respondents .

A hearing in this mute=, the request for review of a

substantial development De m t for the construction of an offic e

building, was held in Seattle, Washington on May 6 and 7, 1976 .

Mr . Kenneth Hartung, a member of the Allison Fairview Neighborhoo d

Association re presented the appellant, Ross

	

Radley, Lssiscan t

Corporation Counsel appeared for resDonder_t City of Seattle ; respondent-

permittee James A . Jessup appeared pro se .



Having heard the tes tirony , having examined the exhibits ,

having considered the pleadings and contentions in this matter ,

the Board comes to these

F T'INGS OF FAC T

I .

The instant project is to be constructed at 3123 Fairview Avenu e

East on the east shore o Lase Union, Seattle, Washington . 50' x 110 '

of the property is dryland and 50' x 135' of the lot is submerged .

The former is presently vacant land covered with thick brush ; the

latter is fully developed by a 132' dock with finger piers which

provide both boat and houseboat moorage . The permitte e ' s own residence

is one of the two houseboats now rooted on the property . No portion

of the proposed office building will extend over water .

The immediate neighborhood is a rix of older, single-famil y

residences, commercial concerns, and a variety of marine related uses .

Its underlying zoning is :'_?n ufactueng .

The site is bounded on the north by houseboats and an older residenc

on the east by Fairview Avenue East, on the south by small clustere d

residences and a ~arena, and on the west by Lake Union . The Monso n

Boat Storks, an intensive rarine service operation, abuts the neighborin g

property on the north and Ross Laboratories, a commercial building wider

_ean tae SL:oject :at and. _pserexe: well 30' en neIgnt Ls directly eas t

of the property across Fairview Avenue East .

An application for a substantial development permit was filed b y

the permittee on February 25, 1975 and a p proved by the City on August J_9 ,

1975 . This permit authorized the construction of a "3-story wood fram e
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office or apartment building over z basement parking garage wit h

additional off-street parking -- =tn 12 new piles to be driven to

improve existing finger piers for boat moorage ' . The City of Seattl e

thereafter rescinded its approval pending further community inpu t

on the specifics of the project .

Responsive to community concerns, the permittee on September 17 ,

1975 filed revised site plans which reduced the size of the propose d

building from 35 ' high with 7,285 square feet of space to a heigh t

of 28' with 4,885 square feet available for office, rather tha n

apartment, space . A Declaration of No Significant Impact was made

on September 22, 1975 . On October 14, 1975 a substantial developmen t

permit was issued which incorporated the revised dimensions and imposed

the following conditions : "1) applicant provides regulated public

access which is indicated on signs near Fairview Avenue East, 2 )

demolition and construction confined to 8 :00 a .m . to 5 :00 p .m . weekdays . "

Appellant timely filed its appeal on November 13, 1975 .

IrI .

The appellant Neighborhood Association is comprised largely o f

residents who rent small former suer homes in the ill-nT±ediate area .

Appellant characterizes its shoreline community as lower income an d

unique in the random clustering of the homes and the diversity o f

aC~ZVi% ;- which S .it ounds t_=e4, Ap pellant anticipates an adverse effec t

on the present compatible balance of the multi-uses if the projec t

is completed .

Specifically the Association alleges that the project 1) fails to

comply with Draft Four of Seattle ' s Master Program with regard to its
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use designation and requirements as to parking, lot coverage, and sid e

yards, 2) was issued on the basis of incomplete and inaccurate informati c

and 3) violates the "spirit and intent" of the Shoreline Management Ac t

(SnA) .

IV

The office building, as now designed, is 32' x 73' with from five

to eight offices conte mp lated . The first floor will be only 24' wid e

to a height of eight feet . The aesthetics of the building's design

or exterior are not at issue .

Considering only that space which is enclosed, the Board find s

that the lot coverage of the office building (2,504 square feet) an d

the two houseboats (1,092 square feet) is 29 .8%a- The view corrido r

created by the present design of the building is 51% although suc h

corridor does include the area allocated for on-site parking spaces .

V .

Under Seattle ' s Zoning Code, incorporated by reference in

Draft Four, parking space requirements relate to the ultimate us e

of the individual offices

	

The pe.rnittee projects his tenants a s

being a coTbination of Professional offices (one snace/ 400 s q uar e

gross floor area required) and offices not providing customer services

(one space/800 square gross floor area) . The total number of space s

reT::lrea oy tee occupancy of the premises is thus escimaced as nin e

spaces . The revised parking plan (Exhibit No . R-4), submitted by the

p ermittee subsequent to the filing of this re quest for review and

approved by the building department as consistent with cod e

requirements, provides four enclosed and five exterior spaces o n
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site . Seven additional s paces are available on the gravel street

right-of-way between the site p r o p erty line and Fairview Avenue East .

Though not specified in the instant permit, it was the permittee' s

testimony that he intends to paves stripe the street right-of-way

for the seven spaces to maximize its utility and to minimize the dus t

effect .

The demand for parking created by occupants of the houseboat s

and the boat moorages on the property was not calculated in establishing

requirements for the instant project .

VI .

Draft Four of Seattle's Master Program was in being at the time the

nermit was issued in this matter (October 16, 1975) . By cross -

referencing those Tables and sections in Draft Four which are clea r ].

and enforceable 2 , the instant project emerges as a commercial offic e

building on a waterfront land lot in an Urban Stable environment, a us e

which is permissible only is regulated public access is provided .

Draft Four ' s bulk requirements pertinent to this appeal were :

lot coverage - 30% and size yards - 40%. "Lot coverage " under Draf t

Four is that p orr_on of a lot occu-oied by a principal building and

its accessory buildings, expressed as a percentage of the total lo t
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1/ e .g . Section 5 .3 .03 which :refines waterfront lots b y
reference to a ton-existent section was disregarded by
the Board .

2/ e .g .Under RCW 90 58 .140(11) permits for conditiona l
uses are to be submitted to the Department of Ecolog y
for ap proval only under app roved, not draft, roaster
programs .
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area . 3 A " Side Yar d " u--der Draft Four was defined as an "open

space " which was not to include " narking lots .

	

"

After extensive review and comparison of those sections of the

drafts of Seattle's `aster Program4 relative to the contested aspect s

of this project, to Board finds that the instant project ' s us e

designation, its environment classification, as well as both lo t

coverage and side yard bulk requirements were altered repeatedly an d

substantially throughout the draft process . Although Seattle City

Council, by Resolution No . 23173, adopted its Proposed Master Program ,

it has not to date been approved by the Department of Ecology .

VII .

Public access to the water will be regulated, per permi t

condition one, by posted signs . According to the site diagram

submitted with and made a part of the application, a brick path

along the southern property line will lead to a small public cour t

vsrd with access to the existing dock A public toilet facility

serving both pedestrian and bicycle traffic will be constructed a t

the southeastern corner of the proposed building .

From these Findings, the Board comes to thes e

20

3/ Mille appellants urged a definition of lot coverage
eroa _ar :Ha- t--e ~ ~--=- - d e p artments cons-d'erat-o n
o~ only enclosed s pace, no suen expansion of 'lo t
coverage " was articulated in the draft .

4/ See, Draft One -- Jan ., 197 4
"

	

Two - June, 197 4
"

	

Three - July, 197 4
"

	

Five - Nov ., 197 5
" Six - undated
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I

CONCLUSIO::S OF LA[;

I .

Pursuant to RCW 90 .58 .140(2)(a), standards which the Board is t o

a pply in reviewing a substantial development permit are (a) the polic y

of the SMA, RCW 90 .58 .020, (b) guidelines and regulations promulgate d

pursuant thereto by-the Department of Ecology, and (c) "so far as can

be ascertained, the master program being developed for the area . "

II .

In determining the ascertainability of a draft master program o r

sections thereof, the Board has considered the following : 1) is the

language of the draft in being at the time the permit was issued clear

and unambiguous on its face, 2) does the language exceed statutory

authority for development of master programs, 3) was the challenge d

designation or requirement treated consistently in prior and/o r

subsequent draft master programs, and 4) has a master program for th e

issuing agency been approved to date 5

5/ See, SHB No . 190, Conclusion of Law VI, p . 9
Maloney, Herrington, Freesz and Lund and Seattle -
First Natlanal 3=.1

	

City or Seattle ,

SHB Nos . 194 and 194-A, Conclusion of Law III, p . 1 0
Portage Bay-Roanoke Park Community Council., et al .
and David Hurlbut v City of Seattl e

SHB Nos . 203, 203-A, 203-B and 203-C, Conclusion o f
Law III, p . 8
Wallingford Community Council, Inc . et a1 . v . City
of Seattle, et al . ;

SHB :dos . 175 and 178, Conclusion of Law III, p . 5
Hugh H. Benton III v . City of Seattle ;

SHB No . 150, Conclusion of Law IV, p . 5
J . W . Adams v . City of Seattle ;
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In applying each of these considerations to the instant matter ,

the Board must conclude that little eight can be given to Draft Four

or any subsequent draft of Seattle ' s naster Program as a controlling

standard in this instance

	

The Board must rely therefore in its decisio n

on the project ' s consistence or inconsistency with the SMA and the

Department of Ecology Guidelines relative thereto .

III .

Appellant has failed to meet its burden of proof that any specific

provision of the SMA is violated by the issuance of the permit a s

conditioned or that, as alleged, the project violates the spirit an d

intent of the Act .

The instant project, the construction of a commercial offic e

building, is a non-water related use as this term has been define d

by the Shorelines Hearings Board . 6 the permittee acknowledges tha t

no assurance that individual tenants will be engaged in water dependen t

cr even :rater-related activities can be given . However, by assuring

regulated public access to Lake Union as found in Findings of Fact VII ,

the project thereby becomes a use consistent with the policies of the

s•s ; 7

The appellant did not establish that any adverse environmenta l

b/ See, ST13 :;os . 108 a_na 112, Conclusron of Latta IV, p . 8
Geo r g e Yount and State of Washington, Department o f
Ecology and Slade Gorton, Attorney General v .
Snohomish County and Edward W . Hayes .

7/ See, SH3 Nos . 158 and 158-A, Conclusion of Law II, pp . 8 & 9
James T. and Joan Smith, et al . v . City of Seattl e
and New England Fish Company .
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effects would result from construction of the project . In particular ,

the Board concludes that the nember of parking spaces provided i s

adequate because of the staggered L pact resulting from the

primarily weekday use of the spaces by office tenants . However, the

Board would have the City note that in its assessment of adequacy ,

the Board considered the projected impact of the cumulative deman d

created by both existing and projected uses .

I`T

Inconsistency with D ep artment of Ecology Guidelines promulgate d

pursuant to the SMA was not alleged by the appellant . Indeed such

Guidelines encourage the location of commercial activities i n

shoreline areas where current commercial uses exist . $

From these Conclusions, the Shorelines Hearings Board make s

and enters thi s
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8/ (4) Commercial development . . . (a) Although many
commercial developments benefit by a shoreline
location, priority should be given to thos e
commercial develo pments which are particularly
deoen ent on their location and/or use of th e
shorelines of tee state ana other aevalopmer_ t
that will provide an opportunity for substantia l
numbers of the people to enjoy the shorelines o f
the state .

(5 ) Ye- _.. _ reia1 ce .-elo7ments on sho_e'_tne s
s::o eld be encouragec to locate in those areas wher e
current commercial uses exist .

(c) An assessment should be made of the effect a
commercial structure will have on a scenic vie w
significant to a given area or enjoyed by a significan t
number of p eop le .

(d) Parking facilities should be placed inlan d
away from the Lmmediate water's edge and recreationa l
beaches . . .
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1

9 The action of _espu,: nz CL=: :--

	

Seattle granting appellant' s

aop7 icaLion for a substz =~ al diveo=eat pa=' i should be and hereby3

4 is affirmed .

-
5 DATED this

	

ti ael.. day of

	

9k..t--,--cz-,' 1976 .
u
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